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14.  Free and fair elections for some? 
The potential for voting rights for 
under-18s
Aoife Daly

Well, I went to my congressman
He sent me back a note
It said, ‘I’d like to help you, son
But you’re too young to vote’

– Eddie Cochran, Summertime Blues, 1958

In a democracy, the right to vote is the ultimate characteristic of citi-
zenship. Even where its practical value is arguable, it is a symbolic con-
fi rmation of one’s status as citizen. Yet a number of exclusions from 
enfranchisement have existed in various places and times. These have 
included women, slaves, those without property, and particular ethnic 
groups. Similarly age limits persist; setting the age of 18 as the voting age 
is common practice1 and it is confi rmed to an extent within international 
human rights law. The right to vote is not included explicitly in the UN 
Convention on the Rights of the Child for example, although Article 12 
goes some way towards addressing the traditional invisibility of under-18s 
in the political sphere. Article 12 enshrines the ‘right to be heard’ of chil-
dren, stipulating that states ‘shall assure’ that right to a child once he or 
she is capable of forming his or her own views. Children must be able to 
express those views freely in all matters aff ecting them, and crucially those 
views must be given due weight ‘in accordance with the age and maturity 
of the child’.

It is no longer suffi  cient, therefore, to assume that under-18s are inca-
pable of contributing to decision-making processes. Article 12 refl ects 
increasing acceptance at both domestic and international level that chil-

1 André Blais et al. found near consensus across democracies on a minimum 
voting age of 18. André Blais et al., ‘Deciding who has the Right to Vote: A 
Comparative Analysis of Election Laws’ (2001) 20 Electoral Studies 41.
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dren can and should contribute to matters aff ecting them. Nevertheless, 
voting rights – and therefore the right to be heard directly through 
 elections – are granted to only a tiny minority of the 2.2 billion of the 
world’s population who are under 18 years. Those who are accorded the 
right are those aged 16 and 17 years who live in Austria, Brazil, Cuba, 
Indonesia and Nicaragua,2 and those of 17 years in East Timor, Indonesia, 
Sudan and North Korea.3

Under-18s are excluded from political decision-making processes 
because this group are so excluded from mainstream life generally, at 
least in the ‘Northern’/‘Western’ world.4 As part of this phenomenon of 
exclusion, they are kept from involvement in political decision-making 
processes which are vital to the exercise of citizenship rights. Our instinct 
to protect children and young people from the everyday world means that 
the experiences and knowledge of this group about their own lives are 
consequently segregated and excluded from the mainstream – the arena 
of politics included. Children’s experiences are rendered invisible, and as 
a group, children are unable to contribute to decision-making concerning 
them.

Kohn points out that ‘[s]elective disenfranchisement of distinct groups 
of citizens with shared interests reduces the likelihood that elected offi  cials 
and democratically enacted initiatives will refl ect the will of the people.’5 
As ‘non-voters’,6 children cannot exert infl uence on policy-making to 
further their interests as a group. Their interests are inevitably less likely to 
feature on the agendas of those formulating law and policy.7 To illustrate 
this point, Pantell and Shannon note the fact that changes in social policy 
over the past four decades in the US context has resulted in the provision 
of health insurance for all those over the age of 65, yet 10 million children 
remained uninsured in 2009. The authors cite many more examples (i.e. 
low levels of investment in children’s needs in other areas) and opine 
that this intergenerational inequity refl ects the lack of children’s voices in 

2 See Joerg Chet Tremmel, ‘Editorial’ (2009) 9 Intergenerational Justice Rev. 
127. The Isle of Man, Guernsey and Jersey have also adopted 16 as the voting age.

3 Robert Pantell and Maureen Shannon, ‘Improving Public Policy for 
Children: A Vote for Each Child’ (2009) 9 Intergenerational Justice Rev. 139, 
141.

4 See further below.
5 Nina Kohn, ‘Cognitive Impairment and the Right to Vote: Rethinking the 

Meaning of Accessible Elections’ 1 Canadian Elder L.J. 29, 44.
6 Aoife Nolan, ‘The Child as “Democratic Citizen”: Challenging the 

“Participation Gap” ’ (2010) Public Law 767, 2.
7 Ibid.

KEANE 9780857939005 PRINT.indd   269KEANE 9780857939005 PRINT.indd   269 08/06/2012   13:1308/06/2012   13:13



270 The challenge of human rights

political decision-making. 8 Indeed it is a well known fact that older people 
typically vote in high numbers.9 It is very likely that if the same could be 
said about children and young people as a group, their issues would take a 
higher position on the political agenda.

This is a dilemma which seems strikingly obvious, and yet there has 
arguably been very little attention to date accorded to the fact that there 
exists a vast group of disenfranchised people in every democracy. It 
seems to be accepted as legitimate almost without question. Yet the wide-
spread acceptance of 18 as the age at which one gains voting rights belies 
some striking inconsistencies. Lecce opines that ‘[u]ltimately, there is a 
deep tension between the egalitarian presuppositions of democracy and 
our apparent unwillingness to grant children voting rights.’10 Children 
and young people are often taught lessons about citizenship and democ-
racy in schools and yet will not have the right to vote until long after they 
have developed the capacity to understand such concepts. Considering 
the vital nature of the right to vote,11 it must be recognized that restric-
tions placed on children and young people in this regard should only be 
those deemed necessary and proportionate in accordance with children’s 
minor status.

Most democratic states are subject to the obligations of non- 
discrimination legislation whether at domestic12 or international13 level. 
Such legislation enshrines the principle of proportionality which deter-
mines that distinctions in legal rights should have a ‘reasonable relation-
ship of proportionality between the means employed and the aim sought 

 8 Pantell and Shannon (n3) 139. The authors conclude that ‘children’s issues 
are no match for the political agendas of groups with voting power.’

 9 See e.g. Organisation for Economic Cooperation and Development 
(OECD) Society at a Glance: OECD Social Indictors 103 (2006) available at: 
http://dx.doi.org/10.1787/58-368180314, which reports on voter participation in 
23 countries by age; and House of Commons Library, UK Election Statistics 
1918–2004, 28.

10 Steven Lecce, ‘Should Democracy Grow Up?’ (2009) 9 Intergenerational 
Justice Rev. 133.

11 See, for example, Armand Derfner, ‘Racial Discrimination and the Right to 
Vote’ (1973) 26 Vand. L. Rev. 523 and Pantell and Shannon (n3).

12 See e.g. the UK Equality Act 2010 and the Equal Status Act 2000 in the 
Republic of Ireland. EU anti-discrimination legislation also exists. See e.g. the 
Charter of Fundamental Rights of the European Union (2006) Chapter III.

13 See e.g. Arts 2(1) and 26 of the International Covenant on Civil and 
Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 
999 UNTS 171 (ICCPR), and at regional level, Art. 14, European Convention for 
the Protection of Human Rights and Fundamental Freedoms (4 November 1950, 
entered into force 3 September 1953) 213 UNTS 222.
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to be reali[s]ed.’14 Research concerning the decision-making capacities of 
children and young people indicates that this group has been traditionally 
hugely underestimated. Therefore it is, in fact, diffi  cult to justify the age of 
18 as a blanket cut-off  point between childhood and adulthood for many 
purposes, including in the area of voting rights. There has consequently 
developed a more modern conceptualization, in international law and else-
where, of under-18s as potentially active agents who may have a high level 
of capacity to infl uence their environment. It must be asked, therefore, 
whether a continuation of the exclusion of under-18s from voting systems 
is justifi ed.15

It will be argued in this paper that a somewhat false dichotomy has been 
created between adults and under-18s regarding the notion of capacity to 
vote. It will be emphasized that the time has come for revisiting the current 
consensus of a voting age of 18 years both within international human 
rights law and at domestic level. Changes to voting ages must be made in 
order to recognize the new understanding of childhood and the capacities 
of children and young people, and consequently to accord children with 
much-needed (and deserved) political strength.

Empirical research within developmental psychology will be drawn 
upon to argue that the right to vote should be accorded to children, at 
least from the age of 12 years. The traditional denial of the right to vote 
to under-18s, and the potential for an evolution in practice towards 
recognition of this basic human right for this group, will be examined. 
The treatment by legal systems (including international legal systems) of 
the factor of age will be considered. The denial of voting rights to other 
repressed groups will be highlighted. Contemporary thinking about the 
voting rights of adults with ‘relative capability defi cits’16 will be analysed 
in order to further illustrate the argument that the blanket categorization 
of under-18s as incompetent for voting purposes is both illogical and 
unfair. Current state practice and recent developments will be considered 
and the conclusion will be drawn that, despite little progress in the area so 
far, there is potential for, and positive aspects to, according the right to 
vote to under-18s.

14 Belgian Linguistic Case (No. 2) Series A, No.6 (1979–80) 1 EHRR 252, 23 
July 1968, para 10.

15 The matter of the exclusion of children from running for political positions 
is also a worthy issue; however the scope of this chapter will be confi ned to the 
matter of voting. As Tremmel opines, it is important to consider voting rights in 
particular ‘because they are the most important step for increasing youth infl uence 
in politics and to make children’s interests more visible’ (n2) 127.

16 Lecce (n10) 137.
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1.  THE CONVENTION ON THE RIGHTS OF THE 
CHILD AND PARTICIPATION

In 1924, the League of Nations adopted the Declaration on the Rights 
of the Child,17 which enshrined protection and provision rights for chil-
dren. The notion at that time of children as primarily helpless beings was 
refl ected in the Declaration. However the drafting of the Convention 
on the Rights of the Child heralded a change in how children were con-
ceptualized in international law,18 by including for the fi rst time in an 
international human rights text what are now known as ‘participation 
rights’. This category of rights includes those provisions which relate 
to the participation of children in decision-making aff ecting them and 
other aspects of their lives.19 This is a theme which is also included and 
refl ected in other provisions in the Convention,20 for example the right 
to freedom of information21 and the right to freedom of expression.22 
Article 12, which enshrines the right of children to be heard, is the most 
prominent provision in this regard, as it explicitly aff ords to children 
the right to be heard in matters aff ecting them. Lansdown writes of 
 participation rights that:

At the core is Article 12, which insists on the ‘visibility’ of children in their own 
right. Its implementation, alongside the other civil rights, involves a profound 
and radical reconsideration of the status of children in most societies and the 
nature of adult/child relationships. It requires us to begin to listen to what chil-
dren say and to take them seriously. It requires that we recognise the value of 
their own experience, views and concerns.23

The participation rights enshrined within the Convention on the Rights 
of the Child, and Article 12 in particular, have acted to some extent as an 

17 The Declaration on the Rights of the Child was followed by the 1959 
Declaration on the Rights of the Child which contained a number of additional 
rights such as the right to play. See Geraldine Van Beuren, The International Law 
on the Rights of the Child (The Hague [etc.]: Nijhoff , 1998).

18 The Convention opened for signature on 20 November 1989 and came into 
force on 2 September 1990.

19 It is currently a term which is widely used in relation to Art. 12 and other 
relevant articles of the Convention. See Committee on the Rights of the Child, 
General Comment on Article 12, UN Doc CRC/C/GC/12, 1 July 2009, para 3.

20 See further Gerison Lansdown, Children’s Participation in Democratic 
Decision-Making (Florence: UNICEF Innocenti Research Centre, 2001) 12.

21 Art. 17, Convention on the Rights of the Child.
22 Art. 13, Convention on the Rights of the Child.
23 Lansdown (n20) 1.
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infl uence on thinking around children’s rights and abilities. The provi-
sion has furthered the notion of children as active agents who can provide 
valuable information into their own experiences, and should participate 
to some degree in decision-making aff ecting them.24 However participa-
tion rights are controversial for those who want to keep power solely in 
adult hands. Article 12 is also often misunderstood and there is the belief 
in some circles that the provision seeks to hand decision-making powers 
to children.25 In fact the provision simply states that children should have 
some level of input into decision-making, and the specifi cs are unclear, 
which could explain the slow progress for under-18s in areas such as 
voting rights.26 The participation of children as a concept has, however, 
been the subject of scholarly research in recent years, and has been explic-
itly linked to greater democratic involvement for children. Roger Hart’s 
defi nition of participation demonstrates the notion of democracy inherent 
in that category of rights:

[T]he fact of being involved in the decision-making that concerns oneself and 
that concerns the life of the community in which one lives. It is the corner stone 
of democracy on the looks of which democracies should be evaluated.27

Other theorists also make a strong link between participation and social 
inclusion.28 Cattrijsse and Delens-Ravier argue that the phenomenon of 
participation increases generally a sense of community and that it ‘facili-
tates the acceptance of decisions, even if a decision does not bring into 

24 Bren Neale, ‘Dialogues with Children: Children, Divorce and Citizenship’ 
(2002) 9 Childhood 455. 

25 See e.g. Christopher Klicka, and William Estrada, The UN Convention 
on the Rights of the Child: The Most Dangerous Attack on Parents Rights in the 
History of the United States (Home School Legal Defense Association, 2007) 4 and 
Bruce Hafen and Jonathan Hafen, ‘Abandoning Children to their Autonomy: The 
United Nations Convention on the Rights of the Child’ (1995) 55 First Things 18 
refer to the CRC’s right to freedom of information as being of an ‘unrestrained 
spirit’.

26 See Rachel Hodgkin and Peter Newell, Implementation Handbook for the 
UN Convention on the Rights of the Child (Florence: UNICEF, 2002) 163, which 
points to state reports highlighting that Art. 12 is diffi  cult to implement.

27 Roger Hart, Children’s Participation: From Tokenism to Citizen (Florence: 
UNICEF, 1992) 5.

28 Fiona Ang et al., ‘Introduction’, in Fiona Ang et al. (eds) Participation 
Rights of Children (Antwerp: Intersentia, 2006) 3; Bruce Winck, ‘The Side Eff ects 
of Incompetency Labelling and the Implications for Mental Health’ (1995) 1 
Psychology, Public Policy and Law 6, 22; Iris Marion Young, Justice and the 
Politics of Diff erence (Princeton, NJ: Princeton University Press, 1990) 58.
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account everybody’s concern. It secures social rest’.29 Just as with any 
group, exclusion of children and young people could well lead to resent-
ment towards the oppressors (i.e. adults) and consequently the wider 
community. It is quite possible that denying voting rights to under-18s is 
a cause of a sense of exclusion and isolation from society for this group, 
particularly amongst teenagers.

There are a number of other arguments which can be made in favour of 
according participation rights, including the right to vote for under-18s. 
Potential benefi ts in terms of greater levels of social cohesion are notable. 
Moreover, as noted above, conceptualizations of childhood are rapidly 
evolving. It is increasingly recognized that children are experts on their 
own experiences, and that even very young children may have perspec-
tives to bring to decision-making about their own lives.30 And indeed 
it is undeniable that children are not simply passive recipients of adult 
care throughout childhood. The experience of childhood is just not that 
straightforward.

Children make decisions regularly, ranging from the simple to the 
complex. Children with more average backgrounds in the ‘Northern’/ 
‘Western’ world make many such decisions such as with whom they will 
play and associate. Children from complex, diffi  cult backgrounds will 
have to make more challenging decisions. Those from families in which 
domestic violence exists, for example, may be faced with such decisions 
on a regular basis. It has been shown, for example, that they can utilize 
astute judgment on the matter of whether to intervene in a violent attack 
on a parent.31 Another group which takes on huge responsibility is that 
of child carers. A large percentage of the child population in any country 
are carers for someone else close to them (usually a parent or grand-
parent) – in Northern Ireland, for example, 10 per cent of 16 year olds 
have taken on such a role.32 These responsible, brave and somewhat 

29 Lieve Cattrijsse and Isabelle Delens-Ravier, ‘Refl ections on the Concept of 
Participation’, in Fiona Ang et al. (eds) Participation Rights of Children (Antwerp: 
Intersentia, 2006) 32.

30 E.g. Neale (n24); Allison James, Chris Jenks and Alan Prout, Theorizing 
Childhood (Oxford: Polity Press, 1998) and Allison James and Alan Prout, 
Constructing and Reconstructing Childhood: Contemporary Issues in the Sociological 
Study of Childhood (London: Falmer Press, 1990).

31 See Liz Kelly, Surviving Sexual Violence (Oxford: Polity, 1988) who docu-
mented the reports of victims of domestic violence that the timing of the interven-
tion of a child had, they believed, saved their lives.

32 Paula Devine and Katrina Lloyd, ‘Young Carers Too’ in (2011) 76 
Economic and Social Research Council: Research Update 1 available online at: 
http://www.ark.ac.uk/publications/updates/update76.pdf, accessed 22 July 2011. 
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altruistic actions of children and young people remain largely hidden 
from the public sphere, with the media preferring to focus instead on 
negative stories, portraying teenagers as irresponsible and threatening.33 
The discourse in the 2011 London riots for example, has very much 
involved condemnation and demonization of children,34 though over 77 
per cent of those charged with off ences in hearings relating to the riots 
were over 18.35

In the ‘Global South’/‘Developing World’ children take, on average, 
even more responsibility for themselves and their families. Children often 
make contributions without which their families could not survive.36 The 
matter of child carers is even more pertinent in this part of the world – 
recent research highlights South African children of parents with HIV/
AIDs taking huge responsibility for their families, and the medical 
treatment of their parents in particular.37 There has also developed a 

The defi nition of a young carer in this research was ‘a 16 year old whose life is 
signifi cantly aff ected by caring for a family member who has an illness or disability 
or has a problematic use of drugs or alcohol’ (Ibid., 1).

33 See e.g. Committee on the Rights of the Child, Concluding Observations: 
United Kingdom of Great Britain and Northern Ireland UN Doc CRC/C/GBR/
CO/4, 20 October 2008, para 24, in which the Committee expresses concern ‘at the 
general climate of intolerance and negative public attitudes towards children, espe-
cially adolescents, which appears to exist in the State party, including in the media, 
and may be often the underlying cause of further infringements of their rights’. See 
also initiatives to tackle such negative reporting, e.g. at the website of the National 
Youth Council of Ireland, Initiative to Challenge Negative Stereotyping of Young 
People, available online at: www.youth.ie and Children and Young People Now, 
Northern Ireland: Youth Charity Takes on Negative Media, 16 March 2005, 
 available online at: www.cypnow.co.uk.

34 See, amongst the numerous examples. Tom Newton Dunne, ‘Boris: Send 
Riot Kids to Borstal’ The Sun, 15 August 2011, available online at: http://
www.thesun.co.uk/sol/homepage/news/3752123/Boris-Johnson-Send-riot-kids-to-
Borstal.html?OTC-RSS&ATTR=News. David Cameron stated that ‘children 
without fathers’ were amongst those to blame. See Janaki Mahadevan, ‘Riots 
Blamed on Absent Fathers and Poor School Discipline’ Children and Young People 
Now, 15 August 2011, available online at: http://www.cypnow.co.uk/Education/
article/1084793/riots-blamed-absent-fathers-poor-school-discipline.

35 Guardian, ‘UK Riots: The List of Magistrate Cases and Convictions so Far’ 
The Guardian, 15 August 2011, available online at: http://www.guardian.co.uk/
news/datablog/2011/aug/11/uk-riots-magistrates-court-list.

36 See e.g. Stuart Aiken et al., ‘Reproducing Life and Labor: Global Processes 
and Working Children in Tijuana, Mexico’ (2006) 13 Childhood 365.

37 Lucy Tobin, ‘South Africa’s Children Caring for Parents with AIDS’ 
The Guardian, 22 June 2010, available online at: http://www.guardian.co.uk/
education/2010/jun/22/hiv-aids-child-carers-south-africa.
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 phenomenon of child workers forming their own organizations, highlight-
ing the potential for children to become involved in politics.38

Children take decisions and contribute to the survival of families, and 
therefore societies, every day. So why, then, do we see fi t to exclude them 
from political processes? Some commentators argue that to include chil-
dren in ‘adult’ arenas, such as politics, would be to burden them unfairly 
with adult concerns, however many children are already clearly bearing 
many of those burdens.

2.  CHILDREN’S CAPACITIES AND THE LEGAL 
DISABILITY OF CHILDHOOD

While it is important to recognize the decisions and activities under-
taken by children on a daily basis, it is also necessary to acknowledge the 
reality that under-18s may have what Lecce refers to as ‘relative capabil-
ity defi cits.’39 Very young children will certainly fall into this category. 
Research in the area of developmental psychology is useful in this regard 
to examine whether the exclusion from voting of those under the age of 18 
is proportionate. Developmental psychologist Jean Piaget devised what he 
referred to as ‘Stage Theory’– conceptualizing the cognitive development 
of children as a process of maturation whereby children generally reach 
particular developmental milestones at particular ages.40 Although Stage 
Theory has been criticized for underestimating children and for defi ning 
them by capacities which they lack at certain stages (as opposed to what 
children have and can do),41 Stage Theory remains a useful rough gauge of 
the abilities of the ‘average’ child.

According to Piaget, childhood consists of four main stages. Piaget 
theorized that, in the fi rst two stages (from birth to seven years and from 
age three to seven years) children acquire basic reasoning, and in the 
fi nal two stages abstract thought becomes sophisticated. I will not focus 
here on how to tackle the matter of the lack of voting rights for children 

38 See Manfred Liebel, ‘Working Children as Social Subjects: The 
Contribution of Working Children’s Organizations to Social Transformations’ 
(2003) 10 Childhood 265.

39 Lecce uses the term in relation to adults with ‘intellectual’ or ‘learning’ dis-
abilities. Lecce (n10) 137.

40 Jean Piaget, The Origins of Intelligence in Children (London: Routledge and 
Kegan Paul Ltd., 1953).

41 See, for example, Margaret Donaldson, Children’s Minds (London: William 
Collins Sons and Co. Ltd, 1978). 
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without some capacity to understand voting, as I am arguing for the right 
to vote for ‘older’ children, i.e. those who have the capacity to form views. 
However it is noteworthy that some interesting (and controversial) sug-
gestions have been put forward in this regard. In Hungary, for example, 
it has been suggested that mothers will be permitted to vote on behalf of 
their children.42 This, of course, retains to a large extent the paternalistic 
approach to children’s interests.43 Furthermore, it is possibly unfair to 
dismiss the capacity of even young children to contribute personally to 
the voting process. Nevertheless, I focus herein on the argument that the 
abilities of older children are such that it is unacceptable to exclude them 
from voting.

Piaget wrote that, at approximately age seven, children generally 
begin to develop the capacity for logical and objective thought. They 
will  increasingly have the capacity to logically consider outcomes relat-
ing to concrete events, gaining a better understanding of cause and eff ect 
relationships and of the viewpoints of others. Piaget then highlighted the 
milestone of age 11/12 years as a particular turning point in children’s 
thinking. The capacity for abstract thought becomes increasingly sophis-
ticated, Piaget argued. Children at this stage are capable of reasoning 
logically, thinking in terms of hypotheticals and capable of consider-
ing various possibilities from various perspectives. They have reached, 
according to Piaget, the ultimate stage of development, although the 
knowledge base will yet further develop. Santrock highlights in particular 
the increased social awareness of children at this stage of development.44 
Recent research indicates that young people aged from 14 to 17 years 
possess ‘the reasoning skills to face even complex questions of justice and 
moral issues.’45 Assumptions exist about greater risk-taking behaviour by 

42 See Pantell and Shannon (n3) 141, who also propose proxy voting rights for 
parents, arguing that ‘there is a long legal (and moral) tradition that allows parents 
to make proxy decisions for their child’. 

43 The idea has faced much criticism with one commentator suggesting ‘. . .the 
Hungarian government might want to ask the children whether they agree with the 
politics of their parents, who it’s assumed will be voting on their behalf, and if chil-
dren themselves had the vote, what – not only who – they would vote for.’ Selma 
James, ‘This Hungarian Children’s Vote is Grossly Dishonest’ The Guardian, 18 
April 2011, available online at: http://www.guardian.co.uk/commentisfree/2011/
apr/18/hungary-childrens-vote-mothers-democracy.

44 John Santrock, A Topical Approach to Lifespan Development (3rd edn., 
Boston: McGraw-Hill, 2008) 221.

45 Roberta Bosisio ‘ “Right” and “Not Right”: Representations of Justice in 
Young People’ (2008) 15 Childhood 290. See also Charles Lewis, ‘Decision-Making 
related to Health: When Could/Should Children Behave Responsibly?’, in Gary 
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adolescents. Available research on this matter, however, is not conclusive 
on this point.46

Young adolescents will, of course, still lack experience compared to 
those over the age of 18. However education can be argued to account for 
this, and to assist children to understand political matters.47 There is little 
doubt, considering the reasoning skills of children aged 11/12 and over, 
that the majority of this group will have the capacity to understand the 
nature and consequences of voting, and to form voting preferences.

The age of majority is set at 18 years in most countries, and this 
minimum age usually correlates with the right to vote. However, as much 
as the law seeks to create convenient categorizations, an assumption that 
children are totally incapable until the age of 18 is to underestimate chil-
dren and to ignore empirical research on the decision-making capacities 
of this group. The notion of the evolving capacities of the child, enshrined 
in Article 5 of the Convention on the Rights of the Child, attempts to 
account for this dilemma. Responsible adults are to guide children in the 
exercise of their rights ‘in a manner consistent with the evolving capacities 
of the child’– this acknowledges that children experience diff erent levels of 
capacity depending on age, experiences, etc.

Domestic law goes some way towards accounting for the notion of 
evolving capacities by establishing a number of minimum ages which 
determine when children are considered to be capable of making decisions 
for themselves. Many of these restrictions do not correlate with the age of 
majority, and upon close inspection often appear as arbitrary as the age 
of majority itself. The most troubling and contentious area is probably 
that of criminal responsibility. The age of criminal responsibility varies 
from seven (e.g. India) right up to the age of 18 (e.g. Belgium),48 high-
lighting lack of understanding of and consensus on the point at which to 
hold children responsible for criminal behaviour. In Ireland and the UK, 

Melton et al. (eds) Children’s Competence to Consent (New York: Plenum Press 
1998) cited in Gerison Lansdown, The Evolving Capacities of the Child (Florence: 
UNICEF Innocenti Research Centre, 2005) 24. 

46 Fortin cites research by Alicia Benthin et al., ‘A Psychometric Study of 
Adolescent Risk Perception’ (1993) 16 Journal of Adolescence 153, as demonstrat-
ing greater risk-taking behaviour in adolescents, and research by Susan Millstein, 
‘Perceptual, Attributional and Aff ective Processes in Perceptions of Vulnerability 
Through the Lifespan’, in Nancy Bell and Robert Bell (eds) Adolescent Risk 
Taking (Thousand Oaks: Sage Publications, 1993) which refutes this. Jane Fortin, 
Children’s Rights and the Developing Law (3rd edn, Cambridge: CUP, 2009) 85.

47 See further below.
48 See John Gillen, ‘The Age of Criminal Responsibility: “The Frontier 

between Care and Justice” ’ 12 Child Care in Practice 129, 136.
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children as young as ten years can potentially be held fully responsible for 
violent actions, yet will not be considered competent for voting purposes 
for another eight years. The area of medical consent is another which high-
lights inconsistencies in thinking about children and their capacities. The 
notion of the ‘Gillick competent’49 child has emerged in the UK in recent 
years to account for the perceived importance of autonomy over one’s 
own body. The judgment in the Gillick case determined that, if a person 
under the age of majority was deemed to be of a certain level of compe-
tence, the need for parental permission would be obviated for consent to 
medical treatment. By this logic a young girl could be deemed competent 
to terminate a pregnancy, but not be considered to have the capacity to 
vote for a number of years. If children are competent to make medical 
decisions which have potentially lifelong consequences, then how is it 
logical to exclude them from the voting process?

There are a number of minimum ages in place for various purposes, 
often contradictory and indeed sometimes seemingly arbitrary. In the 
absence of mechanisms to provide assessments of every child in every 
context, minimum ages seem a necessary evil. Yet the establishment of 
the age of 18 in relation to voting seems seriously fl awed. Considering 
the research fi ndings above, in particular in relation to Piaget’s Stage 
Theory which sets the age of 11/12 as the vital point around which abstract 
thought and logical reasoning becomes sophisticated, it seems appropriate 
to consider extending the right to vote to children aged approximately 12 
years and over.

Children usually enter second level schooling at approximately age 12 
years, a transition which also recognizes the signifi cant milestone of this 
age. Considering the fact that politics are not generally geared towards 
children, it would be desirable (and possibly essential) if schools provided 
impartial, non-partisan information to children from this age to encour-
age their thinking and decision-making. Kohn advocates for ‘cognitively 
accessible voting’50 (i.e. keeping the voting process straightforward to 
avoid errors and to decrease the need for assistance from others) to assist 
adults with ‘relative capability defi cits’ to vote, and there should be a 
similar approach to young people.

The outcome of research with under-18s indicates that it is diffi  cult 
to generalize about their decision-making abilities compared to adults, 
although on an anecdotal level one may assume that the thinking of many 

49 Gillick v. West Norfolk and Wisbech Area Health Authority [1986] AC 112; 
[1985] 3 WLR 830.

50 Kohn (n5) 31.
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young people from age 12 to 17 operates somewhat diff erently to that 
of most adults. I would argue that the thinking and decision-making of 
children is not necessarily defi cient, but simply diff erent to that of older 
persons. At the very least society generally and the law in particular 
has constructed a dichotomy between under-18s and over 18s which 
 encourages simplistic thinking about a rather complex matter.

Undoubtedly some would argue that there is a risk that children may 
be subjected to exploitation and undue infl uence in terms of their voting 
choices. However it is simplistic to claim that children– particularly older 
children– do not know their own minds, whilst those over 18 do. Even if 
a child’s views have been infl uenced by, for example, an adult such as a 
parent, who is to say that the view of the child is not her own? Are not 
all of us infl uenced every day by family, friends and others in the culture 
in which we live? Does that make our views less our own? There are no 
straightforward answers, however it is illogical to impose unrealistic 
expectations (which we could not apply to ourselves) and consequently 
limitations on children.

3.  GROUPS TRADITIONALLY DENIED THE RIGHT 
TO VOTE

There are a variety of arguments employed by theorists against the notion 
of according rights to children as individuals. Some have argued against 
making political something that should remain a private family matter, 
although feminist theorists have already triumphed against that claim.51 
Others have claimed that, because children are not yet fully developed, 
adults should exercise their rights on their behalf, and the focus should be 
on adult duties as opposed to children’s rights.52 It has als o been argued 
that children’s freedom should be limited in order for them to acquire 
the qualities desirable in ‘fully developed’ citizens.53 There are, of course, 

51 See, for example, Nancy Fraser, Rethinking the Public Sphere: A 
Contribution to the Critique of Actually Existing Democracy (Durham, NC: Duke 
University Press, 1992) and Shazia Choudhry and Jonathan Herring, ‘Righting 
Domestic Violence’ (2006) 20 IJLPF 95.

52 Onora O’Neill, ‘Children’s Rights and Children’s Lives’, in Philip Alston et 
al. (eds) Children, Rights and the Law (Oxford: OUP, 1992).

53 See further Laura Purdy, In Their Best Interest?: The Case Against Equal 
Rights for Children (New York: Cornell University Press, 1992). I qualify ‘fully 
developed’ as I resist the implication that children are not ‘full’ people, because 
they have yet to reach adulthood, or ‘full’ citizens because they do not work, or 
because they are diff erent to the average adult in other ways.
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those who maintain that children should enjoy the innocence and igno-
rance which childhood supposedly involves. Arguments are also made 
that children are ignorant of the area of politics, that children could be 
easily swayed by others, and that consequently the political balance could 
be aff ected detrimentally.54 However, t hese particular points against the 
possibility of enfranchisement of a particular group are not new.

Kulynych highlights similarities between many of the arguments against 
the provision of voting rights to under-18s and those used in relation to 
other marginalized groups in the US. The language used in relation to pre-
viously disenfranchised groups is both revealing and familiar. Kulynych 
points to the US case Cherokee Nation v. Georgia55 of 1831 in  which Chief 
Justice Marshall stated that Indian tribes had a relationship to their gov-
ernment which ‘resembles that of a ward to his guardian’56 and the court, 
therefore, did not have jurisdiction to hear the merits of a claim relating 
to the removal of Cherokee rights. In other words, the dependent nature 
of that group stripped them of legal standing and, conveniently for the 
government ‘guardian’, the ability to assert independent interests in court. 
Kulynych also cites Fitzhugh, who argued in 1857 against the emancipa-
tion of slaves on the basis that emancipation was not in their interests, 
claiming that slaves were the ‘happiest and in some sense the freest people 
in the world . . . the balance of their time is spent in perfect abandon . . . 
they luxuriate in corporeal and mental repose.’57 The fi fteenth amendment 
to the US Constitution ultimately prohibited states from denying votes on 
the basis of race.58

Perhaps the most illuminative of exclusions from suff rage for the 

54 See e.g. John Mitchell, ‘Why 16 year olds Cannot Serve as Rational and 
Informed Voters in a Democratic Society’ (2001) submitted to Alberta Queens’ 
Bench and Court of Appeal in Fitzgerald (Next Friend of) v. Alberta [2002] AJ No 
1544, 2002 ABQB 1086 (Alta QB) and see further Jessica Kulynych, ‘No Playing 
in the Public Sphere: Democratic Theory and the Exclusion of Children’ (2001) 27 
Social Theory and Practice 231, 234.

55 30 US 1 (1831). Cited in Kulynych, ibid. See also the case of Porter v. Hall 
271 P 411 (Ariz 1928) the Arizona court concluded that Native Americans were 
barred from voting. See further Henry Watkins, The Right to Vote of Persons under 
Guardianship – Limited and Otherwise (Phoenix, AZ: Arizona Center for Disability 
Law, 2006).

56 See further Watkins, ibid.
57 George Fitzhugh, ‘Cannibals All!’ (1857), in Kenneth Dolbeare (ed.) 

American Political Thought (New York: Chatham House Publishers, 1998) 273. 
Cited in Kulynych (n54).

58 Amendment XV, ratifi ed on 3 February 1870. It reads ‘Section 1. The right 
of citizens of the United States to vote shall not be denied or abridged by the 
United States or by any State on account of race, color, or previous condition 
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 purposes of the current argument was that imposed on women. Women 
were traditionally denied full civil and political rights in common law 
countries, as the legal personality of a woman was considered to be incor-
porated into that of her husband’s. Blackstone in his Commentaries on the 
Laws of England in 176559 noted that: 

By marriage, the husband and wife are one person in law; that is, the very being 
or legal existence of the woman is suspended during the marriage, or at least 
is incorporated and consolidated into that of the husband: under whose wing, 
protection, and cover, she performs everything. . . . These are the chief legal 
eff ects of marriage during the coverture; upon which we may observe, that even 
the disabilities, which the wife lies under, are for the most part intended for 
her protection and benefi t. So great a favourite is the female sex of the laws of 
England.

The denial of women’s suff rage in the early part of the twentieth century 
was constructed as a caring, paternalistic measure. Arguments included 
claims that it would be burdensome for women, and that it was the matter 
of husband’s duties, and not women’s rights, which was at issue.60 Of 
course, democratic countries now accord women the right to vote, as they 
do citizens from ethnic minorities. This is because the social discourse 
transformed to one which recognized the inconsistencies in the supposed 
moral basis for subsuming the rights of one person into those of another. 
There are various arguments against this which now seem very obvious. 
The ‘responsible’ person can (and often will) have competing interests. It 
is demeaning where the ‘dependent’ person has her own views. And so on. 
When one thinks of an individual who is under the age of 18 and holds her 
own views, obvious comparisons can be made. Adults can have compet-
ing interests to children, and children can have well-formed views of their 
own.

However it is not solely the categories of race and sex which have 
 undergone a transformation in terms of enfranchisement in relatively 
recent times. The fact that the age of majority, and consequently 
the age of  suff rage, was previously 21 in the UK and Ireland (and 

of servitude. Section 2. The Congress shall have power to enforce this article by 
appropriate legislation.’

59 William Blackstone, Commentaries on the Laws of England (Oxford: 
Clarendon Press, fi rst published 1765) 122.

60 See generally Susan Kingsley Kent, Sex and Suff rage In Britain 1860–1914 
(London: Routledge, 1990). Winston Churchill once stated that women’s suff rage 
would lead to a break-down in society and that women did not require the vote as 
they were ‘well represented by their fathers, brothers, and husbands’.
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elsewhere)61  seems  to highlight the potential fl uidity of the approach of 
states to minimum ages in relation to the right of young people to vote, as 
well as the minimum age in relation to other matters. O’Neill has argued 
in favour of a focus on the obligations of adults as opposed to the rights of 
children, because, she opines, children’s dependence on others is not com-
parable to that of other groups which have been traditionally oppressed.62 
However this belies the complexity of the social conceptualization of 
‘childhood’63 and the blanket assumption of incapacity which is, for the 
most part, applied to those under age 18.64 Social understandings and 
interpretations of age and capacity are in transition.

It is easy to initially dismiss the notion of children as voters. Very small 
children, for example, will simply not understand the matter of voting. 
However, for older children, the logic becomes quite diffi  cult to sustain, 
particularly when one compares their situation to that of groups which 
were previously disenfranchised because of prejudice against them. Older 
children (particularly those over the age of 11/12, as outlined below) gener-
ally operate at a very advanced level of decision-making, and some reach 
levels of abstract thought which will never be attained by some adults. 
The diff erences in thought processes between older children and adults 
are overestimated to a large extent, and for this reason their exclusion 
from the voting process should be seen in light of the experiences of other 
groups who were previously disenfranchised.

4.  ADULTS WITH ‘RELATIVE CAPABILITY 
DEFICITS’

As outlined above, there is a clearly contradictory approach taken by the 
law to the abilities of children at various stages, and this is certainly rel-
evant to arguments in favour of votes for under-18s. Another fascinating 
perspective is that relating to the matter of the right to vote of people with 

61 Indeed in the UK, the voting age for women was in fact originally (i.e. in 
1918) set at the age of 30, and limited to particular groups of women.

62 O’Neill (n52). 
63 The social conceptualization/construction of childhood refers to the assump-

tions that we have in the ‘Western’/‘Northern’ modern world about children. We 
hold assumptions that all children are helpless and in need of care and always have 
been, whereas in reality many children provide care to others, and outside of the 
‘Western’/‘Northern’ modern world many children undertake paid work to ensure 
the survival of their families.

64 There are, of course, exceptions to this where under 18s attain majority 
earlier for particular purposes, such as sexual or medical consent.
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disabilities. Some adults have disabilities which lead to ‘relative capability 
defi cits’ in terms of decision-making.65 Lecce compares the situation of the 
exclusion of children from voting to the situation of this particular group. 
He argues that invoking children’s less developed capacities as a reason for 
denying them the right to vote does not suffi  ce: 

[B]ecause, beyond the legal age of majority, disabilities of those kinds typi-
cally do not disqualify adults above the threshold. In Canada, for example, 
neither the insane nor convicted criminals are barred from voting. In short, the 
common intuition about the absurdity of granting voting rights to children is, 
in fact, quite hard to sustain in light of both the best arguments for democracy 
and existing electoral practices.66

Indeed, the approach of democratic countries to the voting rights of 
adults with ‘relative capability defi cits’ is possibly the most striking matter 
in this debate. Some states do not have any system for disenfranchising 
adults with ‘relative capability defi cits’.67 Many state s do, and a system 
operates whereby the courts may determine where an adult with ‘relative 
capability defi cits’ will not have the right to vote. In the US, for example, 
the case of Doe v. Rowe determined that a person will not be considered 
to have the capacity to vote if they ‘lack the capacity to understand the 
nature and eff ect of voting such that they cannot make an individual 
choice’.68 Kohn points to the use of ‘informal screening’ in some contexts, 
whereby carers determine whether the individual will vote (often with no 
expertise or guidelines).69 It would, therefore, be inaccurate to assert that 
this group does not still experience obstacles to vindication of the right to 
vote.70 However there is an increasing trend towards recognizing that it is 
 unacceptable to apply blanket discrimination to individuals on the basis of 
‘relative capability defi cits’.

65 Adults can have ‘relative capability defi cits’ through learning disability (e.g. 
due to autism) through acquired brain injury, or through mental health prob-
lems (e.g. schizophrenia). The terminology in respect of adults with ‘decreased’ 
capacities varies between countries and organizations. It is contentious because 
terms such as ‘decreased’, ‘intellectual disability’, ‘cognitive impairment’, ‘learn-
ing disability’ etc. suggest inferior abilities, when one could see the capacities of 
such individuals as simply diff erent to those of the average adult. Lecce uses the 
term ‘relative capability defi cits’ which is useful as it qualifi es the assumption of 
defi ciency. Lecce (n10) 137.

66 Lecce (n10) 133.
67 E.g. Canada, Ireland, Italy, and Sweden. See Kohn (n5) 36.
68 Doe v. Rowe, 156 F Supp 2d 35 (D Me 2001).
69 Kohn (n5) 43.
70 See e.g. Andrew Ward et al., ‘Ensuring the Enfranchisement of People with 

Disabilities’ (2009) 20 Journal of Disability Policy Studies 79.
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It is not just those who can be clearly identifi ed as having relevant dis-
abilities who may be aff ected in their ability to vote – there exist a variety 
of further obstacles, such as literacy problems. The ‘Every Vote Counts’ 
project in England, which advocates for votes for those with learning dis-
ability in England emphasizes that:

As well as around a million adults with a learning disability there are estimated 
to be as many as 1 in 5 people with low literacy levels in England. This means 
that a highly signifi cant amount of people rely on others to ensure they can 
access important information and activities.71

Literacy problems could clearly aff ect the ability to vote because of poten-
tial diffi  culties with accessing information about candidates, and with 
reading ballot papers and other relevant documents. Kanter highlights the 
fact that there are many groups who require assistance to access their right 
to vote, for example ‘[t]he right to political participation means nothing to 
an elderly person with limited vision who wishes to vote but is unable to 
see the ballot.’72 Yet the law seeks to assist those with such issues to vote, 
not to exclude them completely. While the situation of obstacles for chil-
dren is not identical to these latter comparisons, these examples at least 
serve to highlight the need to reconsider assumptions about excluding 
children.

The inconsistencies between the approach to children and adults with 
disabilities at the level of international human rights law are also quite 
striking. Article 29 of the Convention on the Rights of People with 
Disabilities applies to the right of people with disabilities to fully partici-
pate in political and public life on an equal basis with others. It stipulates 
that states undertake to ensure that people with disabilities are aff orded 
the opportunity to vote, inter alia, by ‘[e]nsuring that voting procedures, 
facilities and materials are appropriate, accessible and easy to understand 
and use’. The provision for the right of people with disabilities to vote 
(and generally participate in public life) is in clear contrast to the lack 
of such provisions in the Convention on the Rights of the Child. Nolan 
highlights the lack of initiative taken by the Committee on the Rights of 
the Child in terms of taking a stance on how Article 12 should apply to the 
matter of voting ages.73 The diff erence between the two instruments can be 

71 See http://www.everyvotecounts.org.uk/mda/learning-disability.php.
72 Arlene Kanter, ‘The UN Convention on the Rights of Persons with 

Disabilities and its Implications for the Rights of Elderly People under International 
Law’ (2009) 25 Georgia State Uni. L. Rev. 527, 573.

73 Nolan (n6) 6. 

KEANE 9780857939005 PRINT.indd   285KEANE 9780857939005 PRINT.indd   285 08/06/2012   13:1308/06/2012   13:13



286 The challenge of human rights

explained perhaps at least in part by the fact that it was most likely drafted 
with adult interests in mind, and the right to vote is seen as a key ‘adult’ 
right. Many of the adults whom the Convention on the Rights of People 
with Disabilities seek to encompass will have ‘relative capability defi cits’ 
as regards decision-making capacities, however, as do many under-18s.

The Convention on the Rights of the Child has not proven to be an 
eff ective vehicle for progressing voting rights for under-18s. Other interna-
tional law instruments have likewise failed to facilitate gains for children 
in this area. Although the International Covenant on Civil and Political 
Rights holds that ‘[e]veryone shall have the recognition everywhere as 
a person before the law’, the active exercise of some of these rights may 
be restricted, Nowak opines, ‘for minority-aged persons or the mentally 
ill.’74 Nowak specifi cally provides inter alia the example of Article 25 – the 
right to take part in public aff airs and to vote – which permit reasonable 
restrictions by states.75 However it is clear that the restrictions for adults 
considered to be ‘mentally ill’ (as Nowak puts it) or in some other way 
incapacitated, are rapidly changing both at domestic and international 
level. Law and practice in relation to children has not yet progressed 
signifi cantly.

Although neither the International Covenant on Civil and Political 
Rights nor the Convention on the Rights of the Child have proven particu-
larly useful to date as regards the right to vote for under-18s, there is an 
argument to be made in favour of the voting rights of under-18s because of 
the principle of evolutive interpretation, i.e. that ‘the meaning of a concept 
can change over time’.76 It could be argued that modern standards, for 
example those stemming from research on children’s capacities, as well as 
progress for people with disabilities, necessitate a more progressive inter-
pretation of the right to vote. It is hoped that either the Committee on the 
Rights of the Child or the Human Rights Committee (preferably both) 
adopt this stance in the future.

74 Manfred Nowak, U.N. Covenant on Civil and Political Rights: CPPR 
Commentary (Kehl, Germany; Arlington, VA: N.P. Engel, 1993) 286. 

75 Ibid. Moreover, the Human Rights Committee has stipulated that the right 
to vote must be subject ‘only to reasonable restrictions, such as setting a minimum 
age limit for the right to vote’. Human Rights Committee, General Comment No. 
25: The Right to Participate in Public Aff airs, Voting Rights and the Right of Equal 
Access to Public Service, UN Doc CCPR/C/21/Rev.1/Add.7, 12 July 1996, para 
10.

76 Eva Brems, Human Rights: Universality and Diversity (The Hague: Nijhoff , 
2001) 396.
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5. UNDER-18S AND VOTING PRACTICE

It is clear that younger people – that is, those under the age of 30 – are 
currently marginalized from the political arena. Between the late 1970s 
and the last decade, seven of the EU member states have experienced 
substantial falls in voter turnout in national elections. In the EU gener-
ally, voter turnout has dropped by over 8 per cent.77 Moreover, there is 
evidence that this level of marginalization will become increasingly worse. 
A recent motion to the Parliamentary Assembly of the Council of Europe 
noted the fact that children and young people in Europe are increas-
ingly outnumbered78 and this could further alienate young people from a 
political process which caters for their needs to a lesser and lesser extent.79 
There is a strong argument that aff ording children the right to vote, and 
indeed encouraging them to do so through formal education, will benefi t 
the democratic process.

It seems necessary to consider the possibility that younger people vote 
less than older people because they are not encouraged to do so from an 
early age. This seems a shame, since under-18s consistently express inter-
est in greater participation in political matters, including voting. Some 
years before Austria extended the vote to those of 16 years of age, in one 
Austrian study children expressed signifi cant desire for greater involve-
ment in local matters. When 13–17 year olds were asked whether they 
wanted political information and participation – 93 per cent wanted to 
be informed on any new projects planned in their area, and 65 per cent 
wanted youth-specifi c consulting hours with local politicians.80 In more 
recent times, the UK Youth Parliament voted overwhelmingly in favour 
of a campaign on votes from the age of 16 years.81 In Ireland, research by 

77 International Institute for Democracy and Electoral Assistance, Voter 
Turnout (Franklin, 2001).

78 EUROSTAT statistics indicate that there will be a 44.5% increase in the 
number of 65–79 year olds and a 24.3% decline in 15–24 year olds by year 2050.

79 See ‘Expansion of Democracy by Lowering the Voting Age to 16: Motion 
for a Resolution Presented by Mr Jensen and Others’ , available online at: http://
assembly.coe.int/Documents/WorkingDocs/Doc09/EDOC11895.pdf, 4 May 2009.

80 ‘Jugendliche Reden Mit’, Unpublished report, Riepl and Riegler, Graz: 
Kommunale Beratungsstelle fur Kinder and Jugendinitiativen (1997). Cited in 
Lansdown (n20) 5.

81 Parliament Debate, 2009. Transcript available online at: http://www.
publications.parliament.uk/pa/cm200809/cmhansrd/youth/debtext/91030.htm. The 
Youth Parliament elects members aged 11–18 on an annual basis. The members 
organize projects and campaigns on issues aff ecting young people and lobby 
decision-makers on such issues.
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the National Youth Federation found that 68 per cent of 16 year olds and 
71 per cent of 15 year olds felt that the voting age should be lowered to 
16.82 Unfortunately adults are not as enthusiastic. As noted earlier, only a 
handful of countries have accorded the right to vote to children of 16 and 
17 years.83

Signifi cantly, it seems that some states are regressing in terms of provi-
sion of voting rights to young people. The Iranian Parliament passed a 
bill in 2007 increasing the voting age in national elections from 15 to 18.84 
There are claims that this was due to government concerns that reformist 
opposition parties received a high level of youth votes in the December 
2006 elections.85 However in 2007 a Swiss canton reduced the voting age 
from 18 to 16 for local elections.86 There also exist examples of resistance 
to attempts to decrease voting ages. In New Zealand a Green Party candi-
date sought to introduce a Civics Education and Voting Age Bill in 2007 
but this was abandoned, apparently due to public resistance.87 In Australia, 
a report advocating consideration of reducing the voting age to 16 was 
tabled in the territorial legislature in Canberra in 2007, but was defeated.88

Interestingly a legal challenge to the exclusion of under-18s from voting 
was taken in Canada, albeit unsuccessfully. In Fitzgerald (Next Friend 
of) v. Alberta [2004]89 the Canadian courts were called upon to consider 
a case taken by a 15 and 16 year old challenging the Election Act 2000 

82 National Youth Federation, National Youth Poll (National Youth 
Federation, 2004). See www.youth.ie.

83 There is cause for optimism in the fact that in 2009, Mogens Jensen (Danish 
Member of Parliament) presented a proposed initiative to the Parliamentary 
Assembly of the Council of Europe to lower the voting age in Europe to 16. It will 
be followed with interest. See ‘Expansion of democracy by lowering the voting age 
to 16: Motion for a resolution presented by Mr Jensen and others’, 4 May 2009. 
Available online at: http://assembly.coe.int/Documents/WorkingDocs/Doc09/
EDOC11895.pdf.

84 ‘Iran parliament raises voting age to 18’, Iran Focus, 2 January 2007, avail-
able online at: http://www.iranfocus.com/en/ index. php? option=com_content & 
view=article&id=9698:iran- parliament-raises-voting-age-to-18&catid=4:iran-gen
eral&Itemid=26.

85 Ibid.
86 See Parliamentary Assembly Political Aff airs Committee, Report: Expansion 

of Democracy by Lowering the Voting Age to 16, 22 March 2011, available online 
at: http://assembly.coe.int/Documents/WorkingDocs/Doc11/EDOC12546.pdf.

87 Green Party Press Release, ‘Bradford launches Bill to Lower Voting Age 
to 16’, 21 June 2007, available online at: http://www.greens.org.nz/press-releases/
bradford-launches-bill-lower-voting-age-16.

88 ‘ACT to consider lowering voting age’, ABC News, 26 September 2007, avail-
able online at: http://www.abc.net.au/news/stories/2007/09/26/2043628.htm.

89 Fitzgerald (Next Friend of) v. Alberta [2004] AJ No 570, 2004 ABCA 184.
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of Alberta which prevented them from voting in elections. The appli-
cants claimed that the Act violated the Canadian Charter of Rights and 
Freedoms which ‘guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can be demonstrably 
justifi ed in a free and democratic society.’90 The Alberta Court of Appeal 
held that, whilst the age restriction in the Act constituted discrimination, 
this discrimination was justifi ed as it refl ected the ‘experiential situation 
of all citizens when they are young’91 and because children mature as they 
age. However, the applicants in this case were two young people who were 
deeply involved in community and political aff airs. This illustrates two 
points argued throughout this chapter – it is unhelpful and discriminatory 
to consider all young people as incapable, and children potentially have 
much to contribute to community and political aff airs. Yet perhaps the 
upholding of age discrimination in the area of voting in Fitzgerald was 
inevitable considering the blanket assumptions at societal level as regards 
children’s capacities.

The examples outlined above highlight that there are isolated eff orts at 
domestic level to challenge existing voting laws around minimum ages. 
They are notable because they are exceptional, however, and few have 
been successful. In some cases, there have been steps backwards, and in 
others, attempts have been met with resistance. It seems unlikely that 
there will be progress in this area of human rights until change occurs in 
two respects. Thinking about children’s abilities will have to be guided by 
evidence instead of assumptions and guidance must come from the level of 
international human rights law.

6. CONCLUSION

It seems clear that the potential for according voting rights to under-18s 
is a neglected issue in international law as well as at domestic level. Only a 
small number of states have taken modest steps by lowering the voting age 
to 16 and there has been a distinct lack of movement at international level. 
The lack of emphasis on voting rights for under-18s is surprising consid-
ering the fact that children have signifi cant decision-making capacities, 
particularly from the age of 11/12 years. It seems particularly surprising 
in the context of the EU, considering low voter turnout and the positive 

90 Section 1.
91 The Court made reference here to Sauve v. Canada (Chief Election Offi  cer) 

[2002] 3 SCR 519, 2002 SCC 68.

KEANE 9780857939005 PRINT.indd   289KEANE 9780857939005 PRINT.indd   289 08/06/2012   13:1308/06/2012   13:13



290 The challenge of human rights

eff ects that earlier education and participation could have. Moreover, 
most young people wish to be included, and it may well be harmful to deny 
them that right. Winck refers to the inherent motivation within individu-
als to be self-determining and holds that ‘[p]eople who have been labelled 
incompetent are deprived of their ability to satisfy the basic human need 
to be self-determining and self-actualizing’.92 Children are an excluded 
group whose agency and experiences have been undervalued by the domi-
nant group – adults. Such exclusion can breed resentment and further the 
apathy that contributes to low voter turnout.

While recognizing that the right to vote alone will not automatically 
resolve children’s rights issues, it will surely go a signifi cant distance 
towards bringing about greater focus on those issues. Children want to be 
heard, and they want to feel part of broader society. They are well aware 
that they are frequently underestimated, excluded and ignored. This view 
is encapsulated by the observation of one young person who contributed 
to a consultation with young people on discrimination against them; ‘[t]
here are a lot of people out there who want to have a say but either they 
don’t know enough about how to go about it or they do have a say but are 
ignored so they won’t speak out again’.93 Perhaps by ignoring children in 
the area of the right to vote we are discouraging them from ‘speaking out’ 
again. In this way, we fail to permit children the right to political infl uence, 
and we fail ourselves by imposing a lack of diversity on the civil processes 
in which we engage.

92 Winck (n28) 22.
93 Lansdown (n20) 5.
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